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Chapter 21
Dressing for the Weather: 

Tailoring Board  Compliance 
to Business Reality

DAviD stAllibrAss, sArAh neWton AnD John FinGleton*

Fingleton

I. Introduction

A company’s approach towards compliance with antitrust law must be set and led 
from the top. The board determines a company’s culture, underlying business 
model and risk appetite. This chapter submits that antitrust compliance is  inherently 
linked to, and should not be separated from, these three things. The right approach 
towards antitrust compliance can be essential for commercial success.

This has long been true, but takes on a particular importance at a time when both 
investors and consumers are becoming increasingly conscious of the role companies 
play in society beyond the pursuit of profit. The outperformance of Environmental 
Social Governance (ESG) funds during the pandemic,1 as well as the public 
backlash against companies that unnecessarily accepted furlough money2 or rates 

* David Stallibrass is a Director at Fingleton. Sarah Newton is an associate counsel at Google, John 
Fingleton is founder and CEO at Fingleton. The authors wish to thank Jackie Holland, Partner at Cleary 
Gottlieb Steen & Hamilton, for helpful comments and advice.

1	 Attracta	Mooney	and	Patrick	Mathurin,	“ESG	funds	defy	havoc	to	ratchet	huge	inflows”	Financial Times 
(London, 6 February 2021) <www.ft.com/content/8e9f8204-83bf-4217-bc9e-d89396279c5b>, fn on 
ESG funds and furlough backlash.

2	 Jess	Cartner-Morley,	“Victoria	Beckham	reverses	decision	to	furlough	fashion	label	staff”	The Guardian 
(London, 1 May 2020) <www.theguardian.com/fashion/2020/apr/30/victoria-beckham-reverses-decision-
to-furlough-fashion-label-staff>.
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relief  are some recent examples of this. And a side-effect has been that boards are 
becoming more focused on mitigating risks that could cause reputational damage.

Board members have a plethora of  high quality best-practice recommendations 
to turn to from law firms, international organisations and agencies themselves.3 
And external counsel can help craft a compliance programme that a company 
can adopt without significant changes to business model or practices, giving the 
directors some comfort that they have policies and practices in place. Many of 
these programmes are based on the three lines of  defence model of  control and 
risk management4 which, as a general concept, has proven to be effective. The 
CMA “wheel” of  risk assessment, management and review is also  successfully 
adopted.5 However, the nature of  these guides and programmes, being imposed 
on an already existing culture and business model, can result in companies either 
taking unnecessary antitrust risk or absorbing avoidable costs of  compliance.

This chapter sets out a framework for how board members can better integrate 
their compliance strategy with the nature of  their business. The first section sets 
out the role of the board in antitrust compliance. The second and most substantive 
section discusses how to consider the relationship between antitrust compliance 
and a company’s business model. The third section briefly discusses how to 
implement an appropriate compliance programme in light of  the above.

II. The Role of the Board

The UK Corporate Governance Code sets out the roles and responsibilities of 
the board, which include establishing “a framework of  prudent and effective 
controls, which enable risk to be assessed and managed”.6 Paragraph 29, in 
particular, states that the board should monitor and review compliance controls, 
which would include competition compliance.

Boards very rarely make a conscious decision not to prioritise antitrust 
compliance. If  compliance is given a low priority it is usually because of directors’ 
lack of  experience in the area, or as a result of  them seeing it as a responsibility 
that should be devolved to the General Counsel or a specialist risk committee.

Although the day-to-day management of  antitrust compliance generally sits 
with the General Counsel or a specialist risk committee, it shouldn’t start there. 

3 See, for example, Competition and Markets Authority, “Competition law risk: a short guide” (CMA, 
10 September 2020) <www.gov.uk/government/publications/competition-law-risk-a-short-guide/
competition-law-risk-a-short-guide>.

4	 IIA	(Institute	of	Internal	Auditors),	“The	Three	Lines	of	Defense	in	Effective	Risk	Management	and	
Control” (January 2013) Position Paper.

5 See, for example, Competition and Markets Authority, Quick Guide to Complying with Competition Law 
(CMA 2014) <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/306899/CMA19.pdf>	6.

6 Financial Reporting Council, The UK Corporate Governance Code (July 2018).
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There are four reasons why board-level involvement is essential to effective 
antitrust compliance.

1. The board sets and adjusts the antitrust compliance strategy. As discussed 
below, there are multiple approaches to compliance and determining 
which one to follow is endogenous to business planning decisions. For 
example, as a company grows it is the board that must determine what 
changes in compliance are required to meet the formal and informal 
expectations of  a potentially dominant undertaking.

2. The board sets the “tone from the top” and culture of the company. Board 
behaviour and tone can have a profound impact on culture, values and 
purpose across a company, especially in areas of  compliance.7 And in 
our experience, the quickest compliance turnarounds have occurred 
when the CEO makes it clear that it is a priority for the business, and 
cascades that clearly through line management channels.

3. Getting antitrust compliance wrong can have a serious negative impact 
on a company. Even if  antitrust was not intrinsically a board-level issue, 
the impact of  poor antitrust compliance is likely to make it so. While 
high fines and follow-on damages may affect the bottom line, damage 
to reputation and/or remedies may have a more profound long-term 
impact.8 Compliance failure can also take up a significant amount of 
management and board time, distracting from broader goals and letting 
competitors get ahead. On the other hand, an over-engineered and 
restrictive compliance programme may limit innovation and commercial 
speed, especially for large companies that face complex risk.

4. Ultimately, board members may be held responsible in jurisdictions, such 
as the UK, where directors may be disqualified for antitrust compliance. 
Reputationally, findings of non-compliance may follow directors beyond 
their current role or organisation.9

III. Four Objectives of Antitrust Compliance Activity

Boards have a strategic view of  a company, and are able to understand and 
influence both the antitrust compliance framework and the business model of 
the company. This is essential to effective compliance since the two are  intrinsically 
linked.

7 CMA, The Deterrent Effect of Competition Authorities’ Work (September 2017).
8 OFT, The Deterrent Effect of Competition Enforcement by the OFT (OFT962, November 2007).
9	 The	Nortriptyline	investigation	is	a	relatively	recent	example	of	the	CMA	seeking	director	disqualification	

for breaching competition law. See CMA, “Nortriptyline investigation: anti-competitive agreement and 
conduct” (Gov.uk, 18 June 2019) <www.gov.uk/cma-cases/pharmaceutical-sector-suspected-anti-
competitive-agreements-and-conduct-50507-2>.
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We have identified four models of  antitrust compliance, which we describe in 
more detail below. While the model of  “mistake reduction” will apply to all, the 
options of “hard constraint”, “business model alignment” or “market stewardship” 
will depend on the relationship between a company’s business model and its 
regulatory risk.

Figure 1: Four models of compliance

1: Mistake reduction

For all businesses.

and

2: Hard constraint

For businesses 
at high risk 
of collusion 

or abuse.

or

3: Business model 
alignment

 For businesses 
who can win big 

on the merits.

or

4: Market stewardship

For potentially 
dominant businesses 

with multiple 
 stakeholders.

1. Mistake reduction

Transgressions of  antitrust law typically occur due to lack of  training or poor 
oversight, not because it would result in commercial benefits for the company 
as a whole, or the individuals within it. Examples include companies with 
substantial market power imposing pointlessly restrictive terms on contractual 
partners, companies sharing excessive (competitively sensitive) information 
without any intent to use it for anticompetitive ends or companies that set 
 excessively aggressive short-term performance targets for commercial staff.

To avoid such errors, commercial, sales and product teams need to be sufficiently 
trained in antitrust compliance know-how, and the legal team appropriately 
resourced to provide appropriate oversight. The CMA’s risk-based approach 
towards antitrust compliance can be helpful here in exercises of risk identification 
and assessment.10 There also needs to be a strong relationship between the 
commercial and legal teams, creating a level of  transparency and trust including 
“speak up” options and other mechanisms of  communication. While sending a 
board-level message that compliance with antitrust law is a priority is helpful, 
its ability to make a difference at this basic level can be overstated.

2. Hard constraint

Truth be told, for some companies breaking antitrust law would be profitable 
both in the short and long term – at least if  they get away with it. This is likely 
in industries where it is hard to differentiate products or services and thus deliver 

10 CMA (n 3).
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increasing profits on the merits, such as, say, raw material manufacturers, or in 
horticulture and agriculture. It may also occur in companies that have achieved 
a dominant position in their industry but are constrained, perhaps by having 
reached a technical innovation frontier that prevents them from evolving their 
product much further. For example, such firms may be tempted to force suppliers 
or customers into long-term exclusive contracts.

In such cases there may be a persistent temptation to engage in anticompetitive 
practices of  collusion or exclusion, and boards that wish to mitigate that risk 
will need to keep a relatively constant oversight on compliance and the suitability 
of  the framework they have in place to support it.

Strong individual incentives and disciplinary consequences may need to be put 
in place to increase the likelihood of  employee compliance. Alongside an 
enhanced training model and a detailed compliance manual, the board could 
look to introduce significant personal repercussions for individuals involved in 
cartel activity, such as immediate termination and pension or bonus clawbacks. 
The company’s recruitment model could be adjusted to hire commercially minded 
but more (compliance) risk-averse individuals. The board may also feel it appro-
priate to increase oversight of business practices. They could implement additional 
legal sign-off  procedures or commission external audits of  processes, contracts, 
incentive structures and correspondence, perhaps embedding reporting of  the 
results of  such audits and monitoring processes in regular board updates and 
agenda items.

3. Business model alignment

For other companies the benefits of  reduced competition are more likely to be 
transitory since, by definition, they will reduce the competitive incentive to 
innovate and become more differentiated and efficient. Examples include 
companies that produce or sell differentiated products and services where 
continued innovation, growth and cost savings are possible, such as technology 
products or retail offerings.

Where a company’s long-term growth and profitability is predicated on such 
innovation and efficiency, the incentives to break the law can be additionally 
mitigated by aligning a compliance regime with the fundamental culture and 
DNA of  the business. Here, cultural leadership from the board is not focused 
merely on “doing the right thing”, but on creating a culture of true  entrepreneurial 
confidence, backed up, of  course, by a clear understanding of  the law. The 
business can move on from a focus on what competitors are doing and focus 
instead on meeting or exceeding customer expectations and demands. In such 
cases, the tick-box yoke of  a heavy-handed compliance regime may not 
be required so much as a combination of  basic training to avoid mistakes 
combined with a genuine alignment of  business model and pro-competitive 
behaviour.
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If  there is potential for genuine alignment between business model and antitrust 
compliance then, in our experience, it is the most effective strategy for both 
minimising risk and realising firm potential. However, if  the alignment is 
imperfect then pretending otherwise can lead to excessive risk-taking, as poten-
tially concerning activity, such as aggressive pricing or contracting practices, 
may have insufficient formal legal oversight.

4. Market stewardship

The above three models assume that the law is relatively clear, and that unilateral 
non-exclusionary profit maximisation is very unlikely to be considered anti competitive.

However, dominant companies operating in novel or politically sensitive markets 
may not have the leisure of being able to clearly predict what antitrust obligations 
they will be placed under. For example, if  in 2007 you had asked 10 antitrust 
lawyers whether the actions in Google Shopping were illegal it is unlikely, given 
the novel nature of  the self-preferencing abuse at stake, that more than half  of 
them would have said they were.

In such situations, compliance is no longer something that can act as a side-
constraint on the business, or be set out in a manual. Instead, compliance requires 
internalising, to an extent, the political objectives of key stakeholders: consumers, 
government, regulators, media, investors. Listening, engaging and adapting 
become key components of  compliance. In such situations there may be benefit 
in aligning antitrust compliance with broader ESG goals and procedures.

A pivot to such a “market stewardship” role requires leadership and decision-
making at the highest level in a company, and therefore necessitates delivery at 
board level. A supportive environment within the business is also critical – 
employees need to feel that they are backed at the highest level so that they have 
the confidence to pursue the company’s innovative, boundary-pushing objectives 
without fearing that they could be held personally responsible for any findings 
of  non-compliance down the line.

Getting stewardship right not only reduces antitrust risk for a company, but it 
can also transfer regulatory attention to others, providing an advantage over 
competitors who are less sensitive to their regulatory environment.
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IV. Practical Steps

The implementation of a coherent antitrust compliance strategy that is appro priately 
aligned with a company’s business model can be delivered in four broad steps:

1. Conduct an independent regulatory risk assessment grounded in an under-
standing of a firm’s business model and market context. Such a review 
should assess a company’s current exposure to regulatory risk, including 
antitrust risk, and the steps that could be taken to mitigate those risks. 
This usually involves: a) interviewing employees to understand culture; 
b) reviewing existing compliance practices, policies, systems, training, 
tools; and c) talking to board members and senior management to 
understand the business model and the market. Ideally, the reviewer 
should have experience working across multiple sectors and jurisdictions.

2. Determine, at board level, what the company’s risk appetite is. This needs 
to be based on a solid understanding of  the company’s exposure to 
regulatory risk, the environment in which its business model operates 
and its strategic commercial objectives. Any documented failure by a 
board to act on identified risks could be very detrimental if  it became 
discovered during an investigation or study.

3. Implement appropriate governance structures, processes, incentives and 
consequences to suit the company’s risk appetite and the environment 
in which it operates.

4. Agree, at board level, how often the company’s approach towards risk and 
compliance needs to be reviewed. This will differ for each business and 
how quickly the regulatory environment in which it operates is changing.
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